Corporate Tax Haven Index 2021

Haven Indicator 12:
Tax rulings and extractive industries
contracts
What is measured?
This indicator measures whether a jurisdiction issues unilateral crossborder tax rulings, and where they do if these are at least published
online in full text and with the name (s) of the taxpayer(s); and for
jurisdictions with extractive industries, whether extractive industries
contracts are published. Accordingly, we have split this indicator into two
components:
1. Component 1: Unilateral cross-border tax rulings: we assess
whether a jurisdiction dispenses with issuing unilateral crossborder tax rulings; or failing that, if at least all unilateral crossborder tax rulings are published online for free, or if some are
made available upon payment of a fee.
2. Component 2: extractive industries contracts: we assess whether
a jurisdiction publishes extractive industries (mining and
petroleum) contracts online for free.
Depending if the jurisdiction has a substantial extractive industry (as
defined by the Natural Resource Governance Institute 1), we either
evaluate only component 1 or jointly assess components 1 and 2 on an
equal basis so that both contribute 50 points to the overall haven score.
Table 12.1 below summarises the applicable assessment components.

The scoring matrix is shown in Table 12.2, with full details of the
assessment logic presented in Table 12.5 below.
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All underlying data can be accessed in the Corporate Tax Haven Index
database5. To see the sources we are using for particular jurisdictions
please consult the assessment logic in Table 12.5 and search for the
corresponding info IDs (IDs 363, 421, 561-564) in the database report of
the respective jurisdiction.
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Component 1: Unilateral Cross Border Tax Rulings
A tax ruling is understood broadly in line with the OECD’s definition,
which includes “any advice, information or undertaking provided by a tax
authority to a specific taxpayer or group of taxpayers concerning their tax
situation and on which they are entitled to rely”.6 The tax rulings covered
by the scope of this indicator are a subset of these rulings, as they only
comprise those with a cross-border element and those issued to specific
taxpayers (rather than to the public at large). The scope of our indicator
covers the following six categories of rulings included under the
spontaneous information exchange framework of the OECD’s Base
Erosion and Profit Shifting Project Action 5:
[…] (i) rulings relating to preferential regimes; (ii) unilateral advance
pricing agreements (APAs) or other cross-border unilateral rulings in
respect of transfer pricing; (iii) cross-border rulings providing for a
downward adjustment of taxable profits; (iv) permanent establishment
(PE) rulings; (v) related party conduit rulings; and (vi) any other type of
ruling agreed by the FHTP [Forum on Harmful Tax Practices] that in
the absence of spontaneous information exchange gives rise to BEPS
concerns.7
Unilateral cross-border tax rulings refer to private rulings applicable to
individual taxpayers and singular cases. These are not the same as
generally applicable decisions, guidance notes or other types of binding
interpretation of tax law issued publicly by the tax administration through
circulars, regulations or similar administrative acts.
It is important to differentiate unilateral cross-border tax rulings from bior multi-lateral advance pricing arrangements. Bi- or multi-lateral
advance pricing arrangements involve a priori agreement by all tax
administrations of all jurisdictions involved in a cross-border transaction
for which the agreement is sought.8 In contrast, unilateral cross-border
tax rulings or unilateral advanced pricing agreement (hereinafter together
referred to as “unilateral cross-border tax rulings”) do not require, per se,
prior agreement. Consequently, only unilateral cross-border tax rulings
are considered, as these represent the highest risk for abusive tax
practices.
Whenever there is no formal system available for the issuance of
unilateral cross-border tax rulings, we consider that these are not
available, unless we found more evidence that issuance of rulings is an
established practice. The documented possibility to engage in informal
discussions with tax administrations with non-binding outcomes is not
considered to qualify as unilateral cross-border tax rulings for the
purposes of this indicator, unless there are indications for a reasonable
expectation that despite its non-binding status, the decisions of the
informal discussion will not be challenged later by the tax authorities.
Jurisdictions that do not issue unilateral cross-border tax rulings receive
the lowest haven score of zero.
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Jurisdictions that issue unilateral cross-border tax rulings, but do not
make these available online in all cases (for instance, they make available
only some tax rulings), receive the highest haven score of 100 points (or
50 points where both indicator’s components are assessed). If only
minimal information is available online (eg a summary or a redacted
version of the text), jurisdictions are scored 80 points (or 40 where both
components are assessed). Where all tax rulings are available online in
full text but are anonymised, that is, the name(s) of the taxpayer(s)
involved are redacted; or when the opposite situation happens, ie the
published tax rulings include the name(s) of the taxpayer(s) but not the
full text of the tax ruling, then the score is 60 points (or 30 where both
components are assessed). In cases where the full text of all tax rulings
is available online and all tax rulings include the name(s) of the
taxpayer(s) concerned, then the jurisdiction receives a lower haven score
of 20 points (or 10 where both components are assessed).
The data for this component was collected from several sources
including country analyses and country surveys in the International
Bureau of Fiscal Documentation’s database9, the OECD’s peer review on
harmful tax practices10 and studies commissioned by the European
Union11, and where available, the responses to the survey the Tax Justice
Network has circulated to tax authorities.12 In some instances, we have
also consulted additional websites and reports of accountancy firms,
academic journals and other local websites.
Component 2: Extractive Industries Contract Disclosure
Extractive industries contracts include contracts for both mining and
petroleum. The focus of this indicator is on the contracts that are signed
between governments or state-owned companies for publicly held
natural resources and companies (individual companies or those working
in consortium). Sometimes referred to as ‘primary contracts’, these
contracts can take several forms or a combination: concession, licence,
production sharing and service agreements, along with shareholders’
agreements where government has an equity stake.13 This indicator is not
concerned with the contracts that are signed between private parties,
such as between the oil company and a company providing transport
services.
Contract disclosure is assessed for either mining or petroleum as per the
Natural Resource Governance Institutes’ contract disclosure tracker. 14
This includes 151 entries for 104 jurisdictions. For 52 jurisdictions there
are two entries, one for petroleum and one for mining. The tracker has
information for a) countries included in the Natural Resource Governance
Institute’s Resource Governance Index of 2017 15, which is the most recent
edition, as of February 2021, b) all countries reported in the Extractive
Industries Transparency Initiative since December 2016 including those
that have withdrawn membership (for example, Azerbaijan, Nigeria and
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the United States of America) and those that have since joined (for
example, Armenia, Guyana, Suriname), and c) several other countries that
were added on an ad hoc basis, including new and upcoming producers or
countries that the Natural Resource Governance Index is working in.16 The
inclusion of information for either petroleum or mining or both for
jurisdictions is also based on the information included in the Resource
Governance Index and reports from the Extractive Industries
Transparency Initiative. For further information, see Endnote 1.
Jurisdictions that disclose all or nearly all contracts17 online and for free
with a requirement for disclosure in law are considered to be fully
transparent and to pose a minimum tax spillover risk. They receive the
lowest secrecy score of zero. It is important for contract disclosure to be
backed up by a legal requirement for disclosure; this can take the form of
a clause in legislation or regulations, or a ministerial decree. To reflect
this, where all or nearly all contracts are disclosed in practice but there is
no requirement in the law to disclose contracts, a jurisdiction receives a
slightly higher secrecy score of 10 points.
At the other end of the spectrum, jurisdictions pose the greatest tax
avoidance risk where contracts are not available for free online and there
is no legal requirement for disclosure. These jurisdictions receive the
highest secrecy score of 50 points. Jurisdictions that have a legal
requirement for contract disclosure but in practice do not disclose any
contracts online receive a slightly lower secrecy score of 45 points.
Jurisdictions that disclose only some contracts18 receive a reduced
secrecy score of 20 points if disclosure is required by law and 30 points if
there is no legal requirement for contract disclosure.
Finally, where the assessment is made for both mining and petroleum,
the weakest link practice is applied. For example, if a country discloses
all or nearly all petroleum contracts in practice and this is required by
law but does not disclose mining contracts or require this by law, the
country is assessed as having no extractive industries contracts disclosed
in practice or by law and therefore would receive a secrecy score of 50
points.
All underlying data can be accessed in the Corporate Tax Haven Index
database19. To see the sources we are using for particular jurisdictions,
please consult the assessment logic in Table 12.5 at the end of this
document and search for the corresponding info IDs (IDs 363, 421, 561,
562, 563 and 564) in the database report of the respective jurisdiction.

Why is this important?
Component 1: Unilateral Cross Border Tax Rulings
The inherently problematic nature of unilateral cross-border tax rulings
was exposed widely during the Lux Leaks scandal in 2014. As part of the
5

Haven Indicator 12: Tax rulings and extractive industries contracts
subsequent investigations by the European Commission for Competition,
it was determined that some of these rulings conflicted with the
European Union’s state aid rules and therefore were illegal.20 European
Union member states, including Belgium, Luxembourg, Ireland, and the
Netherlands, later appealed the European Commission’s decision.21 In the
case of Luxembourg, the European General Court upheld the
Commission’s decision on state aid rules. However, in February 2020
Ireland has appealed the state aid ruling for Luxembourg with the Court
of Justice “because of its relevance to the European Commission's ruling
against Ireland for its tax treatment of Apple”.22
In contrast, the European General Court ruled in favour of Belgium,23
Ireland24 and the Netherlands25 in their appeals. The Commission is
appealing the General Court’s decision for Belgium and Ireland at the
European Court of Justice. As of February 2021, the case with Belgium is
still ongoing.26
In September 2020, the European Commission announced it would appeal
against the decision regarding Ireland and Apple. This appeal has
commenced.27 In the statement released by Executive Vice President of
the European Commission Margrethe Vestager, on announcing the appeal
against the decision regarding Ireland, she said:
Making sure that all companies, big and small, pay their fair share of
tax remains a top priority for the Commission. The General Court has
repeatedly confirmed the principle that, while Member States have
competence in determining their taxation laws taxation, they must do
so in respect of EU law, including State aid rules. If Member States
give certain multinational companies tax advantages not available to
their rivals, this harms fair competition in the European Union in
breach of State aid rules. We have to continue to use all tools at our
disposal to ensure companies pay their fair share of tax. Otherwise,
the public purse and citizens are deprived of funds for much needed
investments – the need for which is even more acute now to support
Europe's economic recovery.28
The Commission has not appealed the case with the Netherlands. This
decision seems based more on the comparatively high costs for legally
countering the arguments of the General Court in an appeal and on the
relatively small amount of disputed tax revenue, rather than on the
chances to win the case by improving the justification of the
inappropriate level of royalties agreed.29
These episodes have revealed that tax authorities, which are often
sanctioned if not mandated by their respective finance ministers, help
companies to avoid tax if not illegally, then at least questionably. This is
on top of the profit-shifting tricks used by multinational corporations,
such as Google, FIAT, Starbucks, BASF, SAP or Amazon, to reduce their
tax bill. The sums involved are gigantic. Apple alone has been ordered to
pay an additional €13 billion in taxes due through a complex tax
6
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manoeuvre agreed with the Irish tax agency.30 Estimates put losses at
$245 billion per year in cross-border tax abuse.31
As the Lux Leaks scandal has made amply clear, the practice of
unilaterally issuing binding tax rulings for individual taxpayers distorts the
market by benefiting specific large companies over other often smaller
competitors who neither can obtain nor know about the possibility of
obtaining similar treatment. It appears that beyond concerns around fair
market competition, a core tenet for the rule of law is jeopardised if
there is an exit option from equal treatment before the (tax) law.
The discussion around the publicity of tax rulings has a historical
precedent. Similar to tax rulings, so-called private letter rulings issued by
the US tax administration were (and continues to be) made public in 1977
after the non-government organisation Tax Analysts took the Internal
Revenue Service to court over this practice in 1972. Private letter rulings
gained traction in the 1940s and were criticised for facilitating
favouritism. A few privileged law firms were effectively guardians of this
kind of privatised law, which allowed them to build libraries of privatised
tax law and interpretation, giving them an edge over smaller firms.32
However, since 1991, the US has provided the option of so-called
“unilateral advance pricing arrangements” which may include crossborder transfer pricing issues and are not public.33 In contrast, as of
January 2021, in Argentina, Belgium, Mauritius, the Netherlands and
Portugal all unilateral cross-border tax rulings are published online,
although they contain minimal information. Brazil is the only country that
publishes the rulings in full text but without the name of the taxpayer
concerned.34 Ecuador is the only country that publishes excerpts of the
formal tax rulings with identifying information.35
We do not consider it acceptable if jurisdictions publish no or only some
tax rulings because this gives discretion to the tax authorities about what
to disclose. At the same time, while we recognise that publishing some
information on all tax rulings allows users to know the number of rulings
issued by each jurisdiction, and maybe also the concerned taxpayers,
anything short of publishing the full text of a tax ruling is of limited use.
This is because with just an extract or summary of the ruling it is difficult
to understand the ruling itself and the decision-making and planning that
went into agreeing on a tax ruling. The European Court of Auditors
confirms the problem with regard to the summary tax rulings that are
exchanged between member states : “the summary of uploaded rulings
sometimes lacked sufficient detail for a proper understanding of the
underlying information; it was difficult for Member States to know when
to request further information and, if they did so, to demonstrate that it
was needed for purposes of tax assessment”.36
These unilateral rulings usually negatively impact the tax base of other
nations at least to the extent that they go unnoticed or unchallenged by
the tax administration. Therefore, developing countries are likely to be
hardest hit by the tax base poaching impact of unilateral tax rulings.
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The European Union has subsequently introduced automatic information
exchange between Member States on these rulings, which is an important
step towards transparency.37 However, this does not necessarily
guarantee access to rulings by affected third party countries. The OECD
has introduced a broader framework for mandatory spontaneous
information exchange of tax rulings.38 Yet, even if all countries
participated, exchange mechanisms can only capture the tip of the
iceberg. This is because it is difficult to define a unilateral cross-border
tax ruling, and it is even more difficult, if not outright impossible, to
monitor compliance with any obligation to report and exchange those
rulings without making them public.
Various examples document the failure of reporting and exchange
mechanisms around tax rulings. First, the inconsistent and misleading
reporting practice of unilateral rulings by Luxembourg within the
European Commission’s Joint Transfer Pricing Forum prior to the Lux
Leaks scandal39 bears witness to the unreliability of confidential data.
This data is only reported by the tax administration without any way to
verify the content of the data more publicly. Second, the TAXE
Committee, the European Parliament’s Special Committee on Tax Rulings,
explains decades of non-compliance with requirements under the EU
directives on reporting of tax rulings:
The European Parliament […] Concludes […] Member States did not
comply with the obligations set out in Council Directives 77/799/EEC
and 2011/16/EU since they did not and continue not to spontaneously
exchange tax information, even in cases where there were clear
grounds, despite the margin of discretion left by those directives, for
expecting that there may be tax losses in other Member States, or
that tax savings may result from artificial transfers of profits within
groups,[…]. (Para. 86)40
Lastly, publishing the full text of all rulings (disclosing the name(s) of the
concerned taxpayer(s)) or at least exchanging them without exception
with all relevant jurisdictions is much better than publishing only some
rules or extracts from them. However, full transparency on tax rulings
does not neutralise all the risks created by tax rulings in the first place.
Accessing the text of a tax ruling is very different from understanding the
consequences in practical terms, such as how much money will not be
paid in tax, or where profits will be shifted to. In other words, the
issuance of tax rulings adds to the current overwhelming problems faced
by tax authorities worldwide. The lack of capacity in tax administrations
especially in lower income countries, the complex nature of
multinational’s cross-border transactions, and weak international transfer
pricing regulations add further constraints on affected governments to
counteract tax avoidance embedded in aggressive unilateral tax rulings.
For this reason, the only case in which tax rulings are not considered to
pose risk, and thus obtain a haven score of zero, is when countries
directly do not issue any tax ruling at all.
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Component 2: Extractive Industries Contract Disclosure
Nigeria gave away nearly $6 billion in future oil revenues to Shell and Eni
in a very generous, veiled deal that Global Witness analysed in 2018.41
Corporate executives are on trial in Milan, Italy, accused of bribery in
relation to this deal, with conclusion of the trial expected in March 202142:
The case brought by the Milan Public Prosecutor alleges that $520
million from the deal was converted into cash and intended to be paid
to then Nigerian President Goodluck Jonathan and other Nigerian
government officials. The prosecutors further allege that money was
also channelled to Eni and Shell executives as kickbacks.43
The citizens of many other countries with some of the largest deposits of
precious minerals worldwide are ripped off in a similar way. Government
coffers and citizens often lose out because of hidden agreements, weak
laws and aggressive corporate tax practices. In most jurisdictions, nonrenewable mineral resources are managed by the state on behalf of the
public. States typically extend the right to corporate entities to explore,
extract and often sell mineral resources in exchange for revenue or a
share of the mineral. The contract outlines the rights, duties and
obligations of the parties, including fiscal terms and provisions. These
contracts can span decades and have far-reaching and long-lasting
impacts. Everything from taxes and infrastructure arrangements to
environmental performance, social obligations and employment rules may
be set out in contracts. Where contracts are used by jurisdictions, they
form part of the legal framework; they are “essentially the law of a public
resource project, and a basic tenet of the rule of law is that laws shall be
publicly available”.44
Contracts vary greatly between and within jurisdictions in terms of
complexity, length and the degree of deviation from general legislation or
a model contract. Contracts may be standard for every company with the
only difference found in the name of companies involved and the area of
land granted by the state through a formal legal title. Some contracts
may just make one or few changes to general legislation or a model
contract while in other contracts everything may be up for negotiation. In
cases where many terms can be negotiated, contracts can establish new
provisions on tax, environmental, social and other investment obligations,
such as local procurement and employment, and so-called “stabilisation
periods”. None, any or all of these provisions in a contract may be
confidential as well as the information that flows from them (such as
revenue payments made by a company to government).45
Governments stand to gain from ensuring all contracts are public.
Contract disclosure helps governments compare their own contracts with
contracts in other jurisdictions, enables improved intra-governmental
coordination in the enforcement of contracts, and can positively influence
the trust of citizen’s in the state.46 There are already great asymmetries
in information that put governments at a disadvantage in negotiations
9
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with companies. In turn, citizens can use the contracts to hold
government and companies accountable on their obligations. Disclosure
may be an additional incentive for governments to ensure as many
constituents as possible are satisfied, contributing to more durable
contracts that are less likely to be renegotiated or subject to corrupt
influence for special deviations that ultimately undervalue the resource. 47
In Oxfam’s 2018 Contract Disclosure Survey, secrecy is described as being
short-lived because where companies have negotiated windfall deals by
exploiting secrecy or through bribery, subsequent government
administrations have grounds and choose to renegotiate contracts.48
Those who defend contract secrecy often claim it protects so-called
commercially sensitive information. There is no consensus technical
definition of this type of information, but being generous with the term,
even if information is deemed to be commercially sensitive, this “is only
one consideration among many when determining whether information
should be made publicly available”.49 Under freedom of information
principles, information that is likely to cause harm to a company’s
competitive position, such as trade secrets or information about future
transactions, would be redacted. However, this information is unlikely to
be found in contracts. As a study of publicly available contracts in
Mongolia shows, trade secrets are not included, often because they are
signed by a consortium of companies that may change over time: “it is
highly unlikely that any company would risk writing trade secrets into any
contract”.50 Financial terms that are always found in deals are often
already known within the industry or released on stock exchanges for the
shareholders of listed companies. Most countries disclose contracts
without redaction.51
To date, there is no evidence to suggest public disclosure of contracts
has harmed companies. For companies, disclosure can help dispel
suspicion, build trust and “temper unrealistic expectations and correct
misconceptions that may skew communities’ perceptions” especially
when the signing of contracts is often associated with great celebration
by governments and companies.52 In fact, some companies have taken a
lead in disclosing contracts signed with governments in countries where
contracts are not typically disclosed. In Oxfam’s survey, 18 of the 40
assessed companies had made statements supporting contract
disclosure. Kosmos Energy53 and Tullow Oil54 go further. They have public
contract disclosure policies and disclose contracts on their websites or
stock exchanges.
Publication of contracts along with the project-level disclosure of
revenues “are now established as international norms”, according to an
International Monetary Fund briefing at the end of 2018.55 Indeed,
significant progress has been made in recent years.56
Civil society movements, especially through the convening network
Publish What You Pay, have demanded that governments and companies
commit to contract disclosure. From 2013, the Extractive Industries
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Transparency Initiative (EITI) has “encouraged” implementing countries to
publish contracts and has required countries to publish their
government’s position and practice on contract transparency.57 In
February 2019, the EITI Board agreed on changes to the EITI Standard.
From 1 January 2021, all implementing countries are required to make
public contracts signed going forward. In the meantime, they must
develop a plan to ensure compliance with the new contract disclosure
requirement.58
In 2021, just over 30 EITI countries are disclosing contracts, but as EITI
states, “the level of disclosures vary. In some instances, only a few
contracts are published on a voluntary basis without any systematic way
of disclosing them. This is a reflection of the lack of firm political
commitment to open up contracts”.59 According to a 2017 study published
by the Natural Resource Governance Institute, there is, however,
discrepancy between policy and practice in some jurisdictions. 60 For
example, the Central African Republic, Ivory Coast and Tanzania require
disclosure by law but have not followed through in practice.61 Further, in
only 16 EITI countries, all or nearly all contracts have been disclosed in at
least one sector (mining or petroleum). Without a comprehensive list of
what contracts actually exist in a jurisdiction it is often difficult to assess
the extent of disclosure.
Yet disclosing contracts is just one part of transparency necessary
throughout the contracting process, from planning and assessment of
applications to the award, negotiation, implementation and monitoring of
contracts.62 Lessons from transparency in public procurement illustrate
the potential of open contracting. A 2017 World Bank study using data
from 88 countries on almost 34,000 firms shows that countries with
more transparent public procurement systems have fewer and smaller
kickbacks and creates a more level playing field for smaller companies.63
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Results Overview
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*Note: Given that this jurisdiction has no corporate tax system, we conclude the criteria of tax
rulings is not relevant and thus not applicable for this jurisdiction. The haven score is the highest
possible due to the corporate tax avoidance spillover risks as a result of having no corporate tax
system.
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December 2015 Amending Directive 2011/16/EU as Regards Mandatory Automatic
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(a) is issued, amended or renewed by, or on behalf of, the government
or the tax authority of a Member State, or the Member State's
territorial or administrative subdivisions, including local authorities,
irrespective of whether it is effectively used;
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of persons, and upon which that person or a group of persons is
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(c) concerns the interpretation or application of a legal or
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permanent establishment; and
(e) is made in advance of the transactions or of the activities in
another jurisdiction potentially creating a permanent establishment or
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carries on business in another jurisdiction through a permanent
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or the whole of the business of the permanent establishment. A
cross-border transaction or series of transactions shall also include
arrangements made by a person in respect of business activities in
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of double taxation in cases not provided for in the Convention. United Nations
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<http://www.oecd.org/tax/treaties/oecdmtcavailableproducts.htm> [accessed 28
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Transfer Pricing Forum of the European Commission in 2007:

28

Haven Indicator 12: Tax rulings and extractive industries contracts

An APA is an agreement between tax administrations over the way in which
certain transfer pricing transactions between taxpayers will be taxed in the
future.” European Commission, Communication from the Commission to the
Council, the European Parliament, and the European Economic and Social
Committee on the Work of the EU Joint Transfer Pricing Forum in the Field of
Dispute Avoidance and Resolution Procedures and on Guidelines for Advance
Pricing Agreements within the EU, 5.
An APA is an arrangement that determines, in advance of controlled
transactions, an appropriate set of criteria (e.g. method, comparables and
appropriate adjustments thereto, critical assumptions as to future events) for
the determination of the transfer pricing for those transactions over a fixed
period of time.” European Commission, Communication from the Commission to
the Council, the European Parliament, and the European Economic and Social
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